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Ansvar Insurance 

Aligned with the NFP Sector 



Specialist risk and insurance provider to 5 core sectors 

Care  Community
  

Faith  

Education 
  

Heritage  

Ansvar Insurance 



Ansvar Insurance 
2014 GWP by customer sector 



Ansvar provides support to community groups and 
organisations through: 

 Strategic Partnerships 

 Sponsorships 

 Donations 

 Staff Volunteer Days 

 Community Education Program Grants 

Community Investment 



 Established 1994 

 Focus on Australian youth  

 Grants up to $50,000 

 Targets education and life skills programs 

 Supporting those who support others 

 Contributed over $10 million in 20 years 

Community Education Program 



2015  :  $240,000 donated to seven recipients 

Community Education Program 

2016 CEP applications opened 27 July 
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 600,000 NFP entities in Australia 

 60,000 charities 

 4% ($43 billion) of Australia’s GDP  

 7% growth per annum 

 1 million employees 

 6 million volunteers 

Community Services Sector 



Risk Management for the Not-for-Profit Board 
Ingrid Nunnink 

NFP Boards: 
Responsibilities, Risk and Mitigation 

 
Ingrid Nunnink 

Partner, Marsh & Maher 



Risk Management for the Not-for-Profit Board 
Ingrid Nunnink 

Overview 

 

1. Standards, duties and liabilities of NFP Directors 
& Officers 
 

2. Case examples  
 

3. Managing the risk 
 

4. Key issues for insurance programs 
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Not For Profit$ 

Wide ranging scope for NFP organisations with a 
presence in Australia: 
• International charities with offices in Australia 
• National or State based organisations 
• Local level clubs and memberships. 

 
Equally wide ranging structure:  
• Unincorporated association - act according to rules of association (eg local sporting 

clubs) 
• Incorporated association - Associations Incorporation Act  1964 (TAS)  
• Company limited by guarantee - Corporations Act 2001 (Commonwealth) 
• Trust with individual or corporate trustees - Deeds underpinned by legislative regime 

eg; Trustee Act 1898 (TAS) 
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Some sources of legal responsibilities 

Corporations Act 2001 
 Applies to all directors and officers, unless specifically excluded 

 
 

Work Health and Safety 
 Tasmania has signed up for the national legislation  

 

 
Employment 
 Fair Work Act 2009 (Commonwealth) and common law  
 Anti discrimination legislation 

 
 

Equal Opportunity 
 Anti discrimination legislation at State and Commonwealth level 
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How does State legislation interact with the 
Corporations Act? 

The Corporations Act is intended to operate concurrently with State or Territory laws. 
 
However… 
 
Section 5F of the Corporations Act provides that if a State law declares a matter to be 
excluded in relation to the whole of the Corporations legislation, then the Corporations 
Act will not apply to that matter. 
 
Section 3 of the Associations Incorporation Act  1964 (TAS) excludes incorporated 
associations from much of the Corporations Act. 
 
But... 
 
It will still apply to other NFPs. 
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Key players – Directors and Officers 

Both Directors and Officers defined under section 9 
Corporations Act. 
 

• ‘Officer’ includes directors but also broader: 
 extends beyond companies;   
 includes people that participate in making 

decisions that effect the entity. 
 
• Definition under policy of insurance. 
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Standards of NFP Directors and Officers 
 

Standards expected of NFP Directors and 
Officers 
 
• Same accountability as Directors and Officers in 

the private or commercial sector  
 
• Subject to the same repercussions and penalties 

for breaches   
 penalties (fines, imprisonment, restrictions on 

conduct) 
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Directors and Officers duties 

Corporations Act 2001  
 
• Duty of care, skill and diligence 

 

• Duty of good faith, best interest and proper purpose 
 

• Duty to not improperly use information or position   
 

• Duty to disclose and manage conflicts of interest 
 

• Duty to not allow insolvent trading 
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Fiduciary Duties 

A fiduciary duty is based on a relationship of trust and confidence 
where a person acts for, on behalf of or in the interests of another.  
 

Directors or Officers owe positive and negative duties. 
 

Examples of positive duties: 
• to act in good faith in the best interests of the company; 
• to act for proper corporate purposes; and 
• to give adequate consideration to matters for decision and to keep 

discretions unfettered. 
 

Examples of negative duties: 
• must avoid conflicts of interest; 
• must not improperly use their position; 
• must not improperly use information. 
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Business Judgment Rule 

In exercising their powers and discharging their duties, a director 
or other officer must show they exercised proper business 
judgment. 
 
Generally, they will entitled to a presumption that they exercise 
proper business judgment if they can demonstrate: 
 
• The decision was made in good faith and for proper purpose; 
• They had no material personal interest in the matter; 
• They informed themselves of available material; and 
• They rationally believed that the decision was in the best 

interests of the corporation. 
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Protection for Directors 

A director does not breach their duties if they:  
 
• Act in good faith  

 

• Act in reasonable reliance upon expert or 
professional advice  

 

• Act for a proper purpose 
 

• Inform themselves about the subject matter 
of the issue for determination 
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Consequences of breach of duty - Statutory 
Liabilities 

Civil penalties exist for breaching duties of: 
 
• care and diligence (s180); 
• good faith (s181); 
• use of position (s182); and 
• use of information (s183); 
 
Criminal consequences may apply under certain, more serious 
circumstances (s184).  
 
Financial penalties, bans from managing a corporation, 
imprisonment. 
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Other consequences of breach of duty 

• Prospect of personal liability for the 
individual members of the Board, Directors 
or Officers 

• Claimant may name Board members (eg 
specific roles – Chair/Treasurer) 

• Defence costs – even if not liable costs 
may be significant 

• Reputational risks 
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Rogers v MHM Metals Ltd– case example 
 

• Mr Rogers was a director of MHM, which was formed in 2007 to 
conduct mining exploration and smelter waste extraction in 
Tasmania.  

 
• Mr Rogers also owned and controlled a company called Rogers 

Southern, which was a trustee of Mr Rogers’ family trust.  He also 
owned Rogers Engineering. 

 
• In August 2003, Mr Rogers’ family trust bought a boat (“Ocean 

Voyager’) for $50,000 for use as a pleasure craft. 
 

• In April 2008, MHM was proposing to mine silica in a remote area 
of west Tasmania. Following a presentation to the Board by Mr 
Rogers, MHM allocated $350,000 to acquie a survey vessel. Mr 
Rogers was given the task of finding a suitable vessel. 
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Rogers v MHM Metals Ltd– case example 
 

• On behalf of MHM, Mr Rogers contracted with a friend his, who 
fortuitously owned Tasmania Adventure Cruises (TAC), to supply 
MHM with a survey vessel.  TAC then contracted with Rogers 
Engineering to refit the Ocean Voyager. 
 

• The refit was, in fact, never completed, and the Ocean Voyager 
never used for its intended purpose. 
 

• Following his resignation as Managing Director, his replacement 
expressed concerns about of conflict of interest in his dealings and 
Mr Rogers then resigned as Director.  The remaining Directors 
also resigned and the Board was replaced. 

 

• MHM pursued equitable compensation from Mr Rogers and 
Rogers Southern as it was “knowingly concerned” in the 
misconduct. 
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Rogers v MHM Metals Ltd– case example 
 

The outcome…… 
 
Under the Corporations Act Mr Rogers was found to be in breach 
of:  
 

 Section 181 (duty to act in good faith) 
 Section 182 (duty not to misuse position)  
 Section 183 (not to misuse information 

 
He had effectively misappropriated MHM’s funds for his own profit. 
 

Mr Rogers was ordered to pay MHM $548,5781 in compensation 
(including interest of $241, 262.10) pursuant to s1317 of the 
Corporations Act 2001. He  also had to pay 95% of MHM’s legal costs. 
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Breach of duties – case examples 

EXAMPLE: Duty to act with care, skill and diligence 
 
A large NFP providing services to drug addicted youth produces annual 
financial reports.  
One of the directors of the NFP has a background in accounting. 
As the end of the financial year approaches the director is swamped 
with work, and signs off on a draft of the report (prepared on her behalf 
by the office manager and a part time book-keeper) without reading it 
closely.  
The report is used to secure funding from government and private 
sources.   
Errors in the report are identified. 
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Breach of duties – case examples 

What is the breach? 
-Section180 – care and obedience 
-Business judgment rule -  did not inform herself about the subject matter of the judgment 
to the extent it is reasonably believed to be appropriate; 
-Section 181 – good faith 
-Common law or equitable breaches in the alternative 

What are the consequences? 
Legal 
- Statutory penalties possible, common law or equitable claims 

Other 
 government funding is withdrawn;  
 private financiers refuse to provide further funding.  
 all programs are closed and the NFP is wound up. 
 Damage to professional reputation  
 Reporting to professional body/registration 
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Work Health and Safety 

Potential serious implications for breach. 
 
An NFP organization is a ‘workplace’ and its Directors and Officers are 
subject to the relevant legislation, duties and obligations  
Obligations extend beyond paid employees to volunteers and visitors, 
beyond physical harm and beyond the notional geographic ‘workplace’ 
PCBU - person conducting business or undertaking  
Some qualified exceptions for volunteers and unincorporated associations 
Evidence from WH&S prosecution supporting a civil claim in negligence   
Fines and penalties (including jail) additional to the other ‘costs’ of the 
incident such as the impact on morale and reputation 
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Work Health and Safety Act 2011 - Penalties 

3 categories of offence or penalty for breach: 
1. Reckless (most serious)  

1. Maximum penalty of $600,000 or 5 years imprisonment or both for an individual PCBU or 
officer  

2. Maximum penalty of $3M if committed by a body corporate 

2. Failure to comply with health and safety duty (exposing a person to 
serious injury or illness) 
1. Maximum penalty of $150,000 for an individual who is not PCBU or officer  
2. Maximum penalty of $300,000 for an individual PCBU or officer  
3. Maximum penalty of $1.5M if committed by a body corporate 

3. Failure to comply with health and safety duty 
1. Maximum penalty of $50,000 for an individual who is not PCBU or officer  
2. Maximum penalty of $100,000 for an individual PCBU or officer  
3. Maximum penalty of $500,000 if committed by a body corporate 
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WH&S – risk management  

How to approach managing risks: 
 Understanding legislative obligations  
 Identifying the risks and who is at risk (consultation 

with staff) 
 Assessing and prioritising the impact of each risk 
 Deciding what to do to control or manage each risk 

(training, resources, review) 
 Implementing and evaluating actions 
 Robust and effective policies and procedures for 

protecting staff and volunteers, reporting, investigating 
and managing complaints or incidents  
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Work Health and Safety – case examples 

McKie v Munir Al-Hasani & Kenoss Contractors  
 One of the first prosecutions of an officer under national WH&S Act (in ACT) 
 Kenoss charged as corporate defendant while Al-Hasani charged as PCBU 

and officer of Kenoss in his personal capacity 
 Kenoss family business with one director (wife) which employed the husband 

as General Manager and son as Safety Officer (without experience or 
qualifications) 

 Kenoss contracted to provide road surfacing works ($4.5M project) 
 Al-Hasani was qualified engineer and employed as Project Manager 
 Booth was a delivery driver (engaged through a subcontract) who attended a 

compound that was known to Kenoss to be electrically unsafe and while 
tipping his load in the truck made contact with the live wires and died from 
electrocution. 

 Both Kenoss and Al-Hasani were charged with s32, category 2 offence.  
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Work Health and Safety – case examples 

The outcome (so far)…. 
 
The offences were: 
 

 proven in relation to Kenoss (which had since gone into liquidation)  
 

 unproven against Al-Hasani because although he did not exercise due 
diligence as required under the WH&S Act his role did not meet the test of 
an officer with control or responsibility for the business or undertakings of 
Kenoss.  

 
The ruling was delivered June 2015, we await sentencing of Kenoss later in 
the year. 
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WH&S – case example 

• A sporting club arranges a team building activity for administrative staff at 
the beach and one team member offers to provide surfing lessons to the 
attendees.  

 

• No proper assessment is made of the surf conditions or the swimming skills 
of the staff and 5 of them are knocked off their boards and struggle in the 
water.  One staff member drowns trying to rescue her peers. 

 

• OH&S prosecution of the club for failures to adequately assess the risk or 
take measures to eliminate it.  Risk of prosecution may be reduced if 
consideration given to circumstances of activity, appropriate plans in place or 
engagement of specialists to run the activity. 

 

• Other consequences of incident could include:  the fundamental impact on 
staff, involvement in Coronial Inquest, compensation claims, reputational 
damage. 
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Employment  

Employers regulated under Fair Work Act 2009, State 
based legislation and at common law 
 

• Legal requirements for an NFP dealing with staff and 
independent contractors are the same as for any 
employer 

 

• Volunteers – new anti bullying laws which can result 
in civil penalty applies to volunteers too 

 

• Equal opportunities and non-discrimination laws 
apply in employment cases 
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Employment – risk management 

Wide range of areas of risk for Directors and Officers of 
NFP.   
 
Generally, prudent to: 
 
• Have official policies and procedures 
• Provide induction and ongoing training 
• Respond to issues 
• Take expert advice 
• Review and audit activities 
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Employment – case example 

Heugh v Central Petroleum Limited  
• Board re-assigned certain duties of Managing Director to 

another employee 
 

• Board considered Managing Director’s response to circumvent 
its decision, breach his contract and code of conduct  

 

• Board determined the remedy was not fully complied with by 
Managing Director, refused resignation so terminated 

 

• Board found to have unlawfully terminated employment of 
Managing Director 

 

• $1,598,298 awarded in damages (insured, phew!) 
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Employment – case example 

Kirsty Fraser-Kirk v Mark McInnes and David Jones 
• $37m claim against CEO, directors and all members of Board 

arising from alleged sexual harassment by CEO. 
• Allegations relating to Board included knowledge of conduct of 

CEO and an apparent failure to rectify it 
• $850,000 settlement 
• Significant media coverage: 
 “$37m sex-bullying case: David Jones 'turned blind eye', claims ex-
 employee” – The Age, 3 August 2010 

 
 “Six more harassment claims made against David Jones CEO Mark 
 McInnes” – Daily Telegraph, 30 August 2010  
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Equal Opportunity 

• Direct or indirect discrimination against a person due to 
their attribute in relation to: 

 
 
 

• Attributes include:  
- Race, age, sexual orientation/lawful sexual activity, 
 gender/gender identity/intersex, marital or relationship status, 
 pregnancy, breastfeeding, parental status/family 
 responsibilities, disability, industrial activity, political belief, 
 affiliation or activity, religious belief, affiliation or activity, 
 irrelevant criminal record, irrelevant medical record.  Or any 
 association with a person with or believed to have these 
 attributes. 

 
 

 

̶ Education 
̶ Facilities, goods, 

services, accommodation 
 

̶ Employment 
̶ Clubs 
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Equal Opportunity 

• Specific prohibitions in relation to: 
• Sexual harassment 
• Victimisation 
• Inciting hatred  
• Promoting discrimination 

 
• Specific recognition of vicarious liability for conduct of employee 

or agent 
 
• Some exceptions for charities and religious bodies/activities but 

not beyond scrutiny by Commission or Tribunal 
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Equal Opportunity – case example 

Planke v Glyde 
 

• Adam Planke was a young man with Aspergers Disorder. 
 

• He was employed at a Banjo’s Bakery fro just shy of a year.  During that time 
the store manager subjected him to unfavourable treatment (in the allocation 
of work tasks), was abusive and bullying toward him and made references to 
Mr Planke’s ‘autism’. 
 

• Direct discrimination was made out. 
 

• There had been other complaints by other employees which had been 
settled. 
 

• The store manager was ordered to pay $3,000 in compensation. 
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Equal Opportunity – case example 

• EXAMPLE: Failure to provide services to a person with a disability in 
the area of education 

• A small NFP offers tutoring in the care and education sector.  
• A profoundly deaf client also has learning difficulties due to an ABI.   
• The NFP has no tutors fully trained in Auslan. 
• A tutor is provided with an Auslan interpreter for 6 weeks of a 12 

week program due to funding limitations. 
• The NFP refuses to provide a qualified interpreter for the tutor. 
• The client sues for alleged direct and indirect discrimination.  
• Issues for the NFP: 

 Time spent responding to complaint; 
 Costs of defending claim even if able to show no discrimination; 
 Risk of disparagement of NFP services 
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Risk awareness – current trends 

• Workplace anti-bullying laws 
 Not just paid NFP staff but volunteers are within new anti-

bullying legislation 
 

• Historical abuse claims arising from Royal 
Commission 

 Legislation likely to remove statue of limitations 
 Role of Board in investigating and managing 

complaints/incidents and managing alleged offenders 
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Risk mitigation 

 

• Selection of Board members - skills and strengths or according to 
any rules which determine the process 

 

• Induction and training, including ongoing training or education in 
relation duties and obligations (Professional Director Training 
Courses) 

 

• Regularly review the power or authority to act/make decisions 
 

• Obtain professional advice where indicated 
 

• Conduct audits 
 



Risk Management for the Not-for-Profit Board 
Ingrid Nunnink 

Mitigating loss 

 

• Review insurance cover:  
 

 Sufficient and tailored for Board and individual members 
 Scope of existing cover  
 Run off cover 
 Appropriate limits, defence costs  

 
• Crisis management:  
 

 Managing risks to reputation   
 Crisis cover? 
 Separate representation where conflict arises 

 



Management 
Liability Policy 

 

Product Features and Benefits 



Key Benefits  

• 8 separate Insuring Clauses 
• Market leading capacity up to $25m Limit Of Liability 

any one claim and $50m Aggregate Limit of Liability.  
• Each Insuring Clause has its own Limit of Liability and 

an Aggregate Limit of Liability subject to the overall 
Aggregate Policy Limit 

• Large number of automatic extensions offering a wide 
range of protection 

• Capacity to provide unlimited retroactive cover 
• Suitable for all organisations in our core segments and 

no limit on the organisation’s turnover. 

 



 Insuring Clauses  

 
• Entity Liability - covers the company where there is a 

claim against the entity alleging wrongful acts 

• Directors & Officers Liability - covers claims alleging 
wrongful acts 

• Entity Reimbursement - covers the D&Os where the 
company can  reimburse them 

• Employment Practices Liability - covers the company 
for claims alleging an employment practice breaches 
including wrongful dismissal, discrimination, harassment, 
deprivation of career opportunity, beach of contract etc 

 
 
 

 



 Insuring Clauses -  cont’d 

 
• Trustees Liability - provides cover for trustees for claims 

alleging trustee responsibility breaches 

• Statutory Liability - provides cover for statutory 
fines/penalties payable to any regulatory authority, 
includes  any associated defence costs. 

• Internet Liability - cover  against liabilities attaching to 
the insured from its internet activities 

• Entity Crisis Cover - Covers fees, costs and expenses 
of a crisis management consultant as a result of a crisis 
which first occurs during the period of insurance 

 

 

 

 

 

 



Overview of Automatic Extensions   
 

• 20 new automatic extensions in addition 
to the current suite 

• Previous optional extensions have now 
been included automatically 
 Current outside Directorships Including 

Non-profit Organisations  
 Run-off after Merger or Consolidation 

 
 
 



Automatic extensions – Key highlights 

Employee Fidelity  

• Indemnity for the Company for liability for any direct financial 
loss by an employee committing a dishonest act against the 
insured.  

• Standard sublimit of $50k for Employee Fidelity & Third Party 
Fidelity 

• Higher sub limit available up to $500k in the aggregate,  
subject to additional premium charge. 

Third Party Fidelity  

• Indemnity for the Company for liability for any direct financial 
loss by a third party committing a dishonest act against the 
insured.  

• Standard sublimit of $50k for Employee Fidelity & Third Party 
Fidelity  

• Higher sub limit available up to $500k in the aggregate, 
subject to additional premium charge. 

Fidelity 
Investigation 
Expenses  

• Ansvar will pay any reasonable expenses incurred by the 
insured to establish the existence and amount of the direct 
financial loss.  

• Sub-limited to $25,000 in the aggregate.  
• No excess shall apply.  



Automatic extensions – Key highlights 

Data Reproduction 
Expenses 

• Covers reasonable expenses incurred to reproduce or 
duplicate damaged or destroyed electronic data or computer 
programs from any direct financial loss covered by 
Employee Fidelity and Third Party Fidelity.  

• Sub-limited to $25,000 in the aggregate.  
• No excess shall apply.  

Identity Fraud 
Expenses 

• Covers reasonable identity fraud expenses incurred if any 
party other than the insured enters into any agreement with 
any third party fraudulently representing themselves as the 
insured. 

• Sub-limited to $25,000 in the aggregate.  
• No excess shall apply. 

Public Relations 
Expenses 

• Covers reasonable costs of a public relations firm engaged 
for the purposes of preventing or limiting potential adverse 
or negative publicity in respect of a covered claim or official 
investigation.  

• Sub-limited to $100,000 in the aggregate.  
• No excess shall apply. 
 



Automatic extensions – Key highlights 

Excess Limit of 
Liability for 
Insured Person 

• Provides excess cover in addition to D&O limit of liability 
• Maximum of $1,000,000 in the aggregate for each insured 

person  subject to the aggregate policy limit 

Tax Audit  

• For refund of professional fees incurred following 
completion of, or in connection with, a tax audit. 

• Standard sublimit of $20k in the aggregate 
• Higher sub limits available up to $500k subject to 

additional premium charge. 

Free Legal 
Consultation 

• Up to two hours free legal advice from firm appointed by 
us on matters relating to the insured’s professional 
business.  

• Legal advice will be of a general nature and not relating to 
indemnity issues on any insurance policies issued by us. 



Summary of changes 
OLD NEW 

Automatic extensions  Automatic extensions  
Advancement of defence costs  Advancement of defence costs  
Attendance at official investigations or 
inquiries  

Attendance at official investigations or 
inquiries  

Continuity of cover Continuity of cover 
Criminal defence costs Court attendance costs  new 
Dishonesty of Others Deprivation of assets expenses new 
Estates & Legal Representatives Dishonesty of Others  
Extended Claim and Reporting Period Estates & Legal Representatives  
Insured versus Insured cover Extended Claim and Reporting Period 
Joint Venture Cover Insured versus Insured cover 
Loss Mitigation Joint Venture Cover  
Occupational Health & Safety Occupational Health & Safety  
Directorships (non-profit organisations) Directorships (non-profit organisations) 
Personal Injury Cover for Trustees Pollution Defence Costs 
Pollution Defence Cost Preservation of Indemnity 
Preservation of Indemnity Retirement Cover for Insured Persons 
Retirement Cover for Insured Persons Runoff cover for subsidiary organisations new 
Spousal Liability Cover Runoff cover for outside directorships new 
6. Optional Extensions Spousal Liability Cover 
Current outside Directorships (Including 
Non-profit Organisations) 

Waiver of Excess new 

Run-off after Merger or Consolidation Reinstatement in the event of a Recovery new 



Summary of changes – cont’d 

OLD NEW 
Automatic extensions  Automatic extensions  

Emergency defence costs new 
Civil or bail bond expenses new 
Third Party Discrimination and Sexual 
Harassment 

new 

Current outside Directorships Including Non-
profit Organisations  

new, previously  an 
optional extension 

Mitigation costs  previously loss 
mitigation 

Run-off after Merger or Consolidation  new, previously an 
optional extension 

Personal Injury Cover for Trustees 
Employee Fidelity  new 
Third Party Fidelity  new 
Fidelity Investigation Expenses  new 
Data Reproduction Expenses new 
Identity Fraud Expenses new 
Public Relations Expenses new 
Excess Limit of Liability for Insured Person new 
Tax Audit  new 
Free Legal Consultation new 



Questions  



Forum close 
Please join us in the foyer for lunch 
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